Introduction
Over the course of Middle Ages, the doctrine (Fiqh) used to be the only source of Islamic law; it started giving way to legislation in the second half of the 19 th century (Layish, 2004:89-91; Schacht. 1959:141-143) . The codification of the conclusions of Fiqh has had a dramatic impact on modern Islamic law, beginning in the Ottoman Empire where in 1869-1876 they adopted the Mecellethe major legislative decree in Islamic history using Hanafi Fiqh as the material source 3 .
With the collapse of the Ottoman Empire, it was abolished in Turkey but remained in force in a number of Arab countries until the adoption of the new civil codes in 1940-1950.
Islamic legal doctrine as a historical source of modern law
In modern Arab countries, Fiqh is especially popular when it comes to elaborating statutory instruments. In many countries, such status of Fiqh doctrine is officially recognized. Moreover, the legislations of a good half of these countries proclaim Sharia and its principles as the main source of their legislation. In the course of interpreting certain constitutional provisions, bodies for constitutional supervision in some countries (for instance, Egypt, the United Arab Emirates) conclude that they do not address the court but the legislator. The latter is supposed to bring existing positive law into compliance with Sharia and oversee that the newly adopted laws meet this requirement (Butti, Butti, 1996; Murray and El-Molla, 1999; Vogel, 1999) . In other words, the constitutional characteristic of Sharia implies that the material source of statutory instruments cannot contradict imperative Sharia injunctions. In practice, Sharia means Fiqh, for example, the memorandum to the Constitution of Kuwait stipulates that in Article 2 by Sharia they mean that Fiqh is to be the source of law 4 .
The role of Fiqh as the source of modern Islamic law is clear in those Arab countries which Islamized their law. This strategy is often called "the implementation of Sharia by means of Fiqh codification". Libya was one of the first to do so. In October 1971, commissions were organized to verify the legislation and eliminate all the content which contradicted the major principles of Sharia. As a result, they adopted quite a few laws codifying the Fiqh norms and institutions 5 .
After the regime change in 2011, the previously adopted Sharia law was not abolished. The Islamization of the legal system in Libya is upheld by the constitution instruments and is clearly 3 See the translation into Russian.: Sharia and the court (property and obligations law). Translation of the civil code applied in the Ottoman Empire (Mecelle). Volume 1-3. Tashkent, 1911 1-3. Tashkent, -1912 See: Administration of fatwas and legislation. Collection of Legislation of Kuwait. P. 5 in evidence in state bodies. The 2011 Constitutional Declaration, in accordance with the amendments dated 2015, proclaims Sharia as the source of law and any act or decree in conflict with Sharia norms and aims is null and void 6 .
In fact, the new power in Libya is reorienting the law to be in compliance with Sharia. In particular, they adopted a law on sukuk (Islamic securities) and a law on the protection for public morality which bans all public events (including sport events and artistic events) if they are in conflict with Sharia norms.
The Sharia laws adopted under Muammar Qaddafi's rule on theft and robbery, adulterate sexual relationships, false accusations of such relationships, alcohol, marriage, divorce, testaments, murder and bodily harm, punished by means of diya (compensation) and qisas (lex talionis -"an eye for an eye"), were substantially amended. These amendments more consistently codified Sharia in the legislation and eliminated all the deviations from traditional Fiqh.
Islamization even touched on the legislation adopted during the previous regime which Fiqh codification is being implemented in other regions of the Arab world. This legal policy is most impressive in Yemen and Sudan. In the Arab Republic of Yemen, even before the union with the People's Democratic Republic of Yemen in 1990 and the establishment of the Republic of Yemen, a scientific corporation on Sharia codification was formed. Its mission was to systemize the rules on issues of secular interrelations provided that they are not in conflict with the provisions of the Quran and Sunnah or the unanimous opinion of Fiqh experts. The conclusions were in the form of general imperative legal norms conventional for modern law, avoiding the pluralism typical for traditional Fiqh by means of implementing one conclusion on each issue 7 .
In Yemen the focus on the Islamization of the legislation is becoming more intense.
Currently Fiqh norms permeate practically all the areas of the law. Since 1990, they have adopted laws on personal status, waqf, zakat, and Islamic banks 8 . This focus also concerns the law on evidence which, for example, stipulates the terms and conditions for the acceptance of testimonial evidence in full compliance with traditional Islamic legal doctrine. Particularly, evidence given by only four men can serve as proof of an adulterate sexual relationship; other crimes such as hudud and qisas are proved by two men. In terms of property disputes, evidence given by two men or one man and two women is accepted. The criminal code of 1994 stipulates certain Sharia sanctions imposed on crimes of hudud and qisas and the criminal procedure code of 1994 stipulates famous The content of all these acts (decrees) mainly followed the Islamic legal doctrine mainly of Hanafi school. Thus, the 1983 criminal code adopted Sharia charges for hudud and qisas crimes and the criminal procedure code of 1983 introduced mutilation and corporal punishment applied according to the principle of "an eye for an eye".
Researchers highlight the fact that in 1983, the legal policy in Sudan was drastically directed toward Sharia enforcement by means of Fiqh codification (Al-Kabashi, 1986: 13-14). As a result of this almost all the key areas of the law in the country were reoriented. Sudanese law directly acknowledges this. For instance, the 1991 law on the personal status of Muslims mentions the Hanafi Fiqh school and clearly stipulates that the general provisions are to be interpreted and particularized in accordance with the historical source its content is taken from.
A similar logic permeates the 1983 law on the delivery of judgment, which plays a central role among the Sharia laws adopted in Sudan. This law completed the formation of the legal system based on Sharia; when interpreting the provisions of any legislation the judge is to proceed from the fact that the legislator does not make it a point to violate Sharia, i.e. to prevent the realization of actions set by Sharia or allow taking actions prohibited by Sharia. Together with that, the legislator is supposed to take into account the Sharia injunctions in terms of the actions recommended and condemned. Simultaneously, the judge's interpretation of the generalizing and evaluative injunctions of the law is to conform to the norms, principles and common spirit of In this connection, in Saudi Arabia they do not use the terms "law" and "legislation" in the official documents as the former in Arabic is translated by the loaned word "canon" which is associated with foreign influence and the latter has the same root as the term "Sharia". It is considered that the only legislator in terms of accuracy is Allah and the law is Sharia (Al Duraib, 1984: 245-251). This concept proceeds from the premise that the state is not a legislative but a regulatory authority as it can introduce norms only within the frameworks of Sharia in order to specify and implement its provisions. In Saudi Arabia, for this reason, high-level normative legal acts are called nizams, i.e. regulations (Hanson,1987: 289) . It is no coincidence that the major nizam on power dated 1992 says that the Quran and the Prophet's Sunnah are the Constitution of the Kingdom. They prevail over this act and other nizams in the country.
Fiqh as the legal source of the contemporary law
The meaning of Islamic legal doctrine is not reduced to serving as the original material the legislator applies to when elaborating normative legal acts. In modern Arabic countries, Fiqh is often applied directly as the legal source of the law on practically all levels of the legal system where the Islamic law is in force.
In contrast to the Middle Ages, the status of Fiqh as a legal source is today recognized legally and worded in different ways. This is common when normative legal acts refer to Sharia in general, to its principles and norms which are to be implemented as the legal source overall or in terms of specific issues. There is also a direct link to a certain school of Islamic legal doctrine and its interpretation on which the law is based. Eventually, the concrete works of some Muslim legal experts are recognized as a legal source. .
The legal system of Saudi Arabia is unique in this respect. The state legal policy stems from the fact that the negative consequences of total Fiqh codification outbalances its positive results. Eventually, the country still has no criminal, civil and family codes or other laws.
Moreover, in the system of legal sources of positive law in the Kingdom, the priority is given to The 1984 law on personal status contains direct or indirect references to Fiqh in respect to certain issues. It recognizes testament valid if it is not connected with committing a sin and the testator's motives are not in conflict with Sharia. The testament left by a non-Muslim is recognized on condition that it is not prohibited by Sharia. The conditions included in the testament are not to be in conflict with Sharia. It is obvious that the implementation of such provisions of the law is impossible without referring to Fiqh as the legal source. 10 The peculiarity of the 2017 family code in Bahrain, as noted, is the legal recognition of two types of Fiqh (Maliki and Ja'fari). This is reflected in the status of the doctrine as the legal source.
For instance, according to this act, the validity of marriages is determined in compliance with the Fiqh schools specified. The same relates to the consummation of marriage. It is also stipulated that in terms of inheritance, testament, granting and waqf, they apply the conclusions of the Fiqh the testator, grantor, and waqf founder follow.
The role of Fiqh is also the legal source for contemporary criminal law in Arab countries. A similar provision was stipulated from the very beginning in the law on punishment for sexual intercourse out of wedlock (dated 1973) and later it was included to other laws. In particular, the current law on the punishments for theft and banditry applying Sharia sanctions dated 1996 (amended 2016) obliges the court to apply conclusions of more acceptable type of Fiqh in the absence of the required norm. The 1994 law on qisas and diya (financial compensation for murder) is an interesting example. Initially, the law recognized Sharia principles and norms most fully conforming to its content as the subsidiary source. However, in 2016 this provision was altered.
Nowadays in the absence of the required norms the court applies the Sharia norms set by the most acceptable interpretation of the Islamic legal doctrine.
Trade, taxation and procedural legislations in other Arab countries demonstrate recognition of Islamic legal doctrine as the subsidiary source of law. Particularly, the 1991 code of commerce in Yemen and the 1999 law on zakat, in the absence of norms, refers the courts to Sharia norms.
The 1992 law on waqf refers to more authoritative sources of Sharia. In the United Arab Emirates, the 1992 law on evidence for civil and trade issues literally reproduces the provision of the 1985 code of civil relations. If the court does not find the required rule, it is to apply most acceptable solutions of Maliki and Hanbali Fiqh. In the absence of the required conclusion there, the court refers to the opinions of the Shafi'i and Hanafi schools of Islamic legal doctrine meeting the interests of the settlement of the dispute.
Conclusion
Finally, let us address the Sudanese practice. Sudan is the only Arab country where Fiqh is recognized on the level of the whole legal system of the country. According to the 1983 law on delivering judgments, in the absence of the required legislative norm on any issue except for criminal cases, the judge is to apply the Sharia norm set by the Quran and the Prophet's Sunnah.
In the absence of such texts, the judge is to lay down the rule keeping to common Sharia norms and principles, an analogy based on Sharia norms, the aims of Sharia meeting the interests of the case, preventing damage, the presumption of "non-burdening" with civil liabilities and permissibility in terms of temporal affairs as well as following the conclusions with regard to Fiqh and its principles made by legal experts.
These examples allow us to conclude that nowadays Islamic legal doctrine has a high profile as the source of law in Arab countries. This role of Fiqh shows an important aspect of contemporary Islamic law as an independent legal system.
